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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.

Plaintiffs,

vs.

TYSON FOODS, INC., et al. 

Defendants.

Case No.  05CV0329JOE-SAJ

DEFENDANTS TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, 
INC. AND COBB-VANTRESS, INC.’S MOTION FOR A MORE DEFINITE 

STATEMENT WITH RESPECT TO COUNTS ONE AND TWO OF THE AMENDED 
COMPLAINT AND INTEGRATED OPENING BRIEF IN SUPPORT THEREOF

COME NOW the Defendants Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, 

Inc. and Cobb-Vantress, Inc. (the “Tyson Defendants”) pursuant to Federal Rule of Civil 

Procedure Rule 12(e) and move the Court to enter an order requiring Plaintiffs to provide a more 

definite statement with respect to Counts One and Two of the Amended Complaint.

I.  GENERAL DESCRIPTION OF THE COMPLAINT

This action was initiated with the filing of a Complaint and First Amended Complaint 

herein by the State of Oklahoma, Secretary of the Environment, C. Miles Tolbert and Attorney 

General, W.A. Drew Edmondson on June 13, 2005, and August 19, 2005, respectively. 1 In the 

Complaint, the State Plaintiffs seek damages and injunctive relief for harm they claim has been 

caused to the lands, waters and sediments in the Illinois River Watershed (“IRW”) by the long-

1 The State, Secretary Tolbert and Attorney General Edmondson are collectively referred 
to herein as the “State Plaintiffs” and the original Complaint and the First Amended Complaint 
are collectively referred to hereinafter as the “Complaint.”  Unless otherwise noted, all citations 
to specific paragraphs or allegations of the “Complaint” shall be cited by reference to the 
paragraph numbers of the First Amended Complaint in which those allegations are contained. 
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standing and state-approved agricultural practice of applying poultry litter to the land as an 

organic fertilizer and soil conditioner. See generally, Complaint.

Although the State Plaintiffs characterize the practices at issue as “disposal” practices, it 

is clear that their “disposal theory” is dependent upon their allegations that the “Poultry 

Integrator Defendants” have “repeatedly applied” poultry waste “in amounts that are in excess of 

any agronomic need and is not consistent with good agricultural practices and, as such 

constitutes waste disposal rather than the normal application of fertilizer.” (Complaint, ¶¶  50 

and 51.)  The State Plaintiffs allege that these practices are carried out by the numerous farmers 

located throughout the IRW with whom the “Poultry Integrator Defendants” contract for the 

rearing of poultry.  (Complaint, ¶¶ 32-47.)  According to the State Plaintiffs, the practices of 

these farmers have resulted in “the run-off and release of large quantities of phosphorus and 

other hazardous substances . . . from the fields and into the waters of the IRW.”  (Complaint, ¶ 

52.)

II.   DESCRIPTION OF CLAIMS ASSERTED IN COUNTS 1 AND 2

The State Plaintiffs have included in the Complaint allegations apparently intended to 

state a claim for damages, remediation and injunctive relief under the Comprehensive 

Environmental Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et 

seq. commonly referred to as the “Superfund”law. See Complaint, ¶¶ 2, 70-89.   More 

specifically, the State Plaintiffs are pursuing a “Cost Recovery”claim pursuant to 42 U.S.C. § 

9607 and  a “Natural Resource Damages” claim pursuant to 42 U.S.C. § 9607.  Id.   Under the 

Cost Recovery claim, the State Plaintiffs have prayed for an award of all “past and present 

necessary response costs” which they have generically described as the “costs of monitoring, 

assessing and evaluating water quality, wildlife and biota in the IRW.” Complaint, ¶ 76.   Under 
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the Natural Resource Damages claim, the State Plaintiffs ask for an unspecified award of 

“damages for injury to, destruction of and loss of . . . natural resources in the IRW . . . . 

including, but not limited to (a) the cost to restore, replace, or acquire the equivalent of such 

natural resources; (b) the compensable value of lost services resulting from injury to such natural 

resources; and (c) the reasonable cost of assessing injury to the natural resources and the 

resulting damages.” Complaint, ¶ 89.

For purposes both of the Cost Recovery claim and the Natural Resources Damages 

claim, the Complaint includes the following description of the geographic area(s) which the 

State Plaintiffs contend constitute or comprise the “facility” which is an essential element for 

both of the CERCLA claims:   

The IRW, including the lands, waters and sediments therein, constitutes a ‘site or area 
where a hazardous substance … has been deposited, stored, disposed of, or placed, or 
otherwise come to be located; . …’ and, as such, constitutes a ‘facility’ within the 
meaning of CERCLA, 42 U.S.C. § 9601(9).  Furthermore, the grower buildings, 
structures, installations and equipment, as well as the land to which the poultry waste has 
been applied, also constitute a ‘facility’ within the meaning of CERCLA, 42 U.S.C. § 
9601(9), from which the ‘releases’ and/or ‘threatened releases’ of ‘hazardous substances’ 
into the IRW, including the lands, waters and sediments therein, resulted.

See Complaint, ¶¶ 72, 81.  

III. LEGAL AUTHORITY AND ARGUMENT

The present motion seeks an order from the Court requiring the State Plaintiffs to replead 

the allegations of Counts 1 and 2 of the Complaint.  As presently cast, the allegations of Counts 

1 and 2 of the Complaint do not provide the Tyson Defendants with sufficient notice as to the 

geographic area(s) which the State Plaintiffs are contending constitute the “facilities” or 

“Superfund sites” which they claim the Tyson Defendants are, among other things, obligated to 
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clean up or remediate.2  The allegations of the Complaint pertinent to Counts 1 and 2 are so 

vague and ambiguous as to warrant entry of an order under Rule 12(e) of the Federal Rules of 

Civil Procedure.

With respect to Rule 12(e), the Tenth Circuit Court of Appeals has held that “if the 

language employed to state the claim is not sufficiently definite and particular to enable the 

adversary to prepare his responsive pleadings or to prepare for trial, the remedy is a motion for a 

more definite statement … under Rule 12(e) of the Federal Rules of Civil Procedure.”  Clyde v. 

Broderick, 144 F.2d 348 (10 Cir. 1944).  Stated conversely by an Oklahoma federal district 

court, “[i]f Plaintiff’s claim in the Complaint is sufficiently definite to enable the Defendant to 

know what is charged, it is sufficiently definite to overcome a Rule 12(e) Motion as the 

Defendant is reasonably able to respond, knowing whether or not it did the things charged.”  

Feldman v. Pioneer Petroleum, 76 F.R.D. 83 (W.D. Okla. 1977).  

The courts have generally interpreted the “facility” definition in CERCLA to encompass 

both the initial site where a hazardous substance is disposed of and additional sites to which the 

substances may have migrated. See, e.g., Nutrasweet Co. v. X-L Eng’g Co., 933 F. Supp. 1409, 

1418 (1999).  In the present case, the Complaint generically references “land to which poultry 

waste has been applied” (Complaint, ¶¶ 72, 81), but it fails to identify with any specificity the 

location of any parcel of land on which the State Plaintiffs contend poultry litter containing a 

hazardous substance has actually been applied.  

2 “Two of [CERCLA’s] primary goals include ‘encouraging the timely cleanup of 
hazardous waste sites’ and placing the cost of that cleanup on those responsible for creating or 
maintaining the hazardous condition’”  Consolidated Edison Company of New York, Inc. v. UGI 
Utilities, Inc., 2005 WL 2173585, 2 (2nd Cir.)(quoting Control Data Corp. v. S.C.S.C. Corp., 53 
F. 3d 930, 935-36 (8th Cir. 1995))(emphasis added).   “CERCLA’s purposes include furthering 
the recovery of costs for cleanup of hazardous waste sites from persons liable therefore and 
inducing those persons voluntarily to pursue appropriate environmental response actions.” Id. at 
3 (emphasis added). 

Case 4:05-cv-00329-GKF-PJC     Document 71 Filed in USDC ND/OK on 10/03/2005     Page 4 of 9



Kutak Rock - Firm Library-4821-8752-4096.1 5

Likewise, the Complaint fails to identify any single location to which they contend 

poultry litter containing a hazardous substance has migrated.  Instead, the State Plaintiffs are 

content to declare the entire “1,069,530 acre Illinois River Watershed (‘IRW’)” a facility. 

Complaint, ¶¶ 22, 72, 81.3  This approach is materially identical to a purported “facility”

definition rejected by the Third Circuit Court of Appeals in the recent Superfund case of New 

Jersey Turnpike Auth. v. PPG Indus., Inc., 197 F.3d 96 (3d 1999).  In that case, the plaintiffs

were pursuing a contribution claim against the defendants for the contamination of sites along 

the eastern spur of the New Jersey Turnpike with chromate ore processing residue (“COPR”). Id. 

at 99.  The plaintiffs had identified and confirmed the presence of COPR at seven specific sites 

along the eastern spur of the New Jersey Turnpike.  Id. However, the plaintiffs could not “show 

that COPR from [defendants] facility was deposited on any of the sites at issue.” Id. at 105.   

Consequently, the plaintiffs in that case (much like the State Plaintiffs in this case) alleged that 

the “entire eastern spur of the turnpike was the ‘facility’.”  Id. at 105.  The district court rejected 

plaintiffs’ overly broad and vague description of the facility and dismissed the case.  New Jersey 

Turnpike Auth. v. PPG Indus., Inc., 16 F. Supp. 2d 460, 472 (D. N.J. 1998).   That decision was 

affirmed on appeal.  The Third Circuit, in affirming the district court’s ruling reasoned:

Allowing the “facility” to be the entire eastern spur, where the Turnpike’s claim seeks 
costs relating to seven specific sites, would result in an unwarranted relaxation of the 
“nexus” required.  If the Turnpike seeks contribution for contamination at the sites, it 
may not merely prove deposits occurred along the “eastern spur”.

New Jersey Turnpike Auth., 197 F.3d at 105. 

If the State Plaintiffs are alleging that each of the thousands of legally distinct, 

individually owned and readily identifiable parcels of land in the IRW and every cubic foot of 

3 According to the Complaint, the IRW “straddles the Oklahoma-Arkansas border” with 
the Oklahoma portion of the IRW stretching across at least four Eastern Oklahoma counties. Id.
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water and sediments found in each of the creeks, streams and tributaries flowing through the 

IRW have been contaminated with “hazardous substances” from poultry litter applications such 

that a designation of the entire IRW as a “facility” could arguably be justified, then they should 

make that allegation clear in the Complaint.  If, as the Tyson Defendants suspect, the State 

Plaintiffs are not making such an allegation, then they must specifically identify those parcels of 

land and segments of streams, creeks and tributaries which they allege have been contaminated 

with “hazardous substances” from poultry litter applications by the “Poultry Integrator 

Defendants” or the contract growers with whom those defendants contract.

Simply put, under the current status of the CERCLA allegations by the State Plaintiffs, 

this Court and the Tyson Defendants are presented with a purported “Superfund” lawsuit which 

fails to disclose the location of the “Superfund Sites.”  Without identification of the specific 

locations which the State Plaintiffs claim have been contaminated and are in need of clean up, 

the Tyson Defendants cannot accurately and appropriately respond to the allegations in Counts 1 

and 2 of the Complaint.  The actual locations of the “facility” or “facilities” must be identified in 

order for the Tyson Defendants to reasonably respond to the Complaint and to begin preparing 

for the trial of this matter.  

III.  CONCLUSION

For the foregoing reasons, the Tyson Defendants request that this Court order directing

the State Plaintiffs to provide a more definite statement with respect to Counts 1 and 2 of the

Amended Complaint.
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Dated:  October 3rd, 2005 Respectfully submitted,

/s/ Stephen Jantzen
Stephen L. Jantzen, OBA # 16247
Patrick M. Ryan, OBA # 7864
RYAN, WHALEY & COLDIRON
900 Robinson Renaissance
119 North Robinson, Suite 900
Oklahoma City, OK 73102
(405) 239-6040 (phone)
(405) 239-6766 (fax)

-and –

Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Timothy K. Webster, appearing pro hac vice
Jay T. Jorgensen, appearing pro hac vice
SIDLEY AUSTIN BROWN & WOOD LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
(202) 736-8000 (phone)
(202) 736-8711 (fax)

-and 

Robert W. George, OBA #18562
KUTAK ROCK LLP
The Three Sisters Building
214 West Dickson Street
Fayetteville, AR 72701-5221
(479) 973-4200 (phone)
(479) 973-0007 (fax)

Attorneys for Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc.
 and Cobb-Vantress, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this 3rd day of October 2005, I electronically transmitted the 
foregoing document to the Clerk of the Court using the ECF System for filing and transmittal of 
a Notice of Electronic Filing to the following ECF registrants: 

W. A. Drew Edmondson
OFFICE OF ATTORNEY GENERAL
State of Oklahoma
2300 N. Lincoln Blvd, Suite 112
Oklahoma City, OK  73105
ATTORNEY FOR PLAINTIFF

David Phillip Page
James Randall Miller
Louis Werner Bullock
MILLER KEFFER & BULLOCK
222 S KENOSHA 
TULSA, OK 74120-2421 
ATTORNEYS FOR PLAINTIFF

Douglas Allen Wilson
Melvin David Riggs
Richard T. Garren
Sharon K. Weaver
RIGGS ABNEY NEAL TURPEN 
ORBISON & LEWIS
502 W 6th St 
Tulsa, OK 74119-1010 
ATTORNEYS FOR PLAINTIFF

Robert Allen Nance
Dorothy Sharon Gentry
RIGGS ABNEY NEAL TURPEN 
ORBISON & LEWIS
5801 N Broadway 
Ste 101 
Oklahoma City, OK 73118 
ATTORNEYS FOR PLAINTIFF

A. Scott McDaniel
Chris A. Paul
Nicole M. Longwell
Philip D. Hixon
Martin A. Brown
JOYCE, PAUL & MCDANIEL, P.C.
1717 South Boulder Ave., Ste 200
Tulsa, OK  74119
ATTORNEYS FOR PETERSON 
FARMS, INC.

Theresa Noble Hill
John H. Tucker
RHODES, HIERONYMUS, JONES, 
TUCKER & GABLE
POB 21100
100 W. 5th Street, Suite 400
Tulsa, OK  74121-1100
ATTORNEYS FOR CARGILL, INC., 
and CARGILL TURKEY 
PRODUCTION, INC. 

R. Thomas Lay, Esq.
KERR, IRVINE, RHODES & 
ABLES
201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK  73102
ATTORNEYS FOR WILLOW 
BROOK FOODS, INC.
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and I further certify that a true and correct copy of the above and foregoing will be mailed via 

regular mail through the United States Postal Service, postage properly paid, on the following 

who are not registered participants of the ECF System: 

William H. Narwold
MOTLEY RICE LLC
20 Church St., 17th Floor
Hartford, CT  06103
ATTORNEYS FOR PLAINTIFF

Elizabeth C Ward
Frederick C. Baker
MOTLEY RICE LLC
28 Bridgeside Blvd 
Mount Pleasant, SC 29464 
ATTORNEYS FOR PLAINTIFF

C. Miles Tolbert
SECRETARY OF THE 
ENVIRONMENT 
State of Oklahoma
3800 North Classen
Oklahoma City, OK  73118

_______/s/ Stephen L. Jantzen______________
STEPHEN L. JANTZEN
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